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LAW161 Examination Question 


In February, Alison separated from her ex-partner, Bill, after years of domestic abuse. The 
separation was very acrimonious. Bill left the marital home and moved into a unit in a nearby 
suburb (in NSW). 


On 9 October 2019, Bill surprised Alison by suddenly agreeing to sign documents settling 
their marital property dispute. Bill arranged for Alison to come to his place to collect the 
signed documents on Sunday, 13 October. 


Bill’s neighbour in the unit block was Sergio. Sergio was 21 years of age and unemployed. 
He left school at age 16 and had never had a job. He was on a disability support pension 
because he suffered from autism spectrum disorder. Among other symptoms of autism, 
Sergio has difficulty reading emotion in others. Sergio had also been assessed as being 
close to the borderline for intellectual disability. His Intelligence Quotient (IQ) had been 
assessed as 80 (100 is average; 70 or less is recognised as an intellectual disability). Serge 
had never had a girlfriend. 


Bill befriended Serge and lent him pornographic DVDs. Some of these featured women 
willingly taking part in acts of sexual bondage and anal sex. 


On 12 October 2019 Bill told Sergio that his ex-wife enjoyed activities like that. He told 
Sergio: 


My ex is a bit kinky. She likes being tied up and gagged when she’s having sex. It’s a 
rape fantasy. You know, she’s coming over tomorrow. We’re separated now so | don’t 
mind if she has sex with other guys. | don’t mind if you have sex with her. If you like, 
I'll see if she’s interested. 


Sergio was enthusiastic and later that day, Bill confirmed that Alison had agreed, provided 
Sergio was willing to participate in her fantasy. In fact, Bill had not made any arrangement 
with Alison, and Alison did not enjoy being tied up and gagged, nor did she have rape 
fantasies. 


When Alison arrived at Bill’s unit, Bill forced her into the bedroom, tied her to the bed and 
forced a gag into her mouth. He then sent Sergio a text message saying that Alison was 
waiting for him. Bill told Sergio, ‘She’s asked that you don’t untie her or remove the gag 
because that’s what really turns her on.’ 
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Sergio entered the bedroom and over the next half hour, he inserted his finger into Alison’s 
anus and tried to insert his penis into Alison’s vagina. But his penis was not properly erect, 
so only the head of the penis was able to enter. 


At first, while Sergio was doing these things, Alison was straining against her ties and the 
gag and her eyes were, in turn, wide with fear and clenched shut. After the first ten minutes, 
Alison was crying. Although the gag stifled her sobs, tears were flowing from her eyes and 
her breathing became rhythmically characteristic of sobbing. 


After about half an hour, Sergio became bored. He left the bedroom and found Bill in the 
next room playing computer games. 


Sergio went home and Bill released Alison. Alison went to the police to report the incident. 


Sergio told investigating police that it never occurred to him that Alison wasn’t consenting 
because it never occurred to him that Sergio would lie to him about something like that. 


Bill has recently been diagnosed with bipolar disorder. His psychiatrist, Freudenberg, who 
would testify if required, believes that Bill was most likely in a manic episode on the 12" and 
13" of October. Freudenberg would tell the jury that ‘mania’ is a state of heightened 
emotional arousal, featuring exaggerated emotional responses, both positive and negative. 
For example, in a manic phase a sufferer could feel euphoric or intensely enraged, 
depending on the stimulus. In the manic phase, sufferers also suffer from impaired judgment 
and frequently make poor decisions with little regard for the consequences. 


Discuss whether Sergio and Bill could be held criminally liable for any sexual 
offences. 
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